to give a written translation in the presence of the Society of a portion of one of Cicero's Orations or perform such other exercise as may satisfy the Society of his acquaintance with Latin and English composition, and that no person who cannot give these proofs of a liberal education shall hereafter be admitted upon their Books. 5 In 1825, the Law Society determined that its efforts to weed out the "ungentlemanly" had not gone far enough. "No small injury" had been done, it noted, "to that portion of the youth of this country intended for the profession of law" by "confining their examination to Cicero's Orations."
An additional resolution was promulgated:
It is unanimously resolved that in future the Student on his examination will be expected to exhibit a general knowledge of English, Grecian and Roman History, a becoming acquaintance with one of the ancient Latin Poets as Virgil, Horace or Juvenal -and the like acquaintance with some of the celebrated prose works of the ancients such as Sallust or Cicero's Offices, as well as his Orations or any author of equal celebrity which may be adopted...and it will also be expected that the student will show some reasonable portion of mathematical instruction. 
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The notion of "becoming acquaintance" conveys so much all on its own. The second resolution was not subsequently approved by the judges and was not therefore enforced, but the classical foundation that the benchers of the Law Society wished to see carried unmistakable connotations of class, gender and race. Training in the classics was largely restricted to AngloCanadian families of means, who reserved such education primarily for promising young boys.
Some sense of this imbues the account of Patrick MacGregor, a white, male, Scottish immigrant who set himself the task of preparing for the entrance examination in 1834. Building upon the classical education he had already received at school, he devoted the months of February through April to studying "with great earnestness and application." His diary recounts the ordeal:
Went over six books of Euclid. Read Paley's Moral Philosophy twice-over, and read the revised Algebra, Tyler's Elements of General History, Goldsmith's Greece and Rome A formidable task, successfully completed. And how clearly the relieved young Scot seems to have been the beneficiary of his ethnicity, class and gender. Each had given him a foundation upon which to build, and the time and resources with which to prepare. Equally important, he was also the recipient of a fresh suit of clothes in which to make the sort of impression that would help 8 Other accounts of young lawyers during this era suggest that studies at Upper Canada College often provided a thorough background in classics with which to impress the benchers during admission examinations. Larratt William Violett Smith, who immigrated to Canada from England as a child, described the course of study he had pursued at UCC: "The pupils began Latin in the first form and by the time they reached the sixth form they could construe Horace, Cicero, and Virgil, and were proficient in Greek as well." He successfully passed his admission examinations at the age of nineteen in 1839. See Mary Larratt Smith Young Mr. Smith in Upper Canada (Toronto: University of Toronto Press, 1980) at 7-9, 14. 9 For details on the inter-generational nature of some of these legal families, see Christopher Moore The Law Society of Upper Canada and Ontario's Lawyers, 1797-1997 (Toronto: University of Toronto Press, 1997). 2-5 to convince the crusty old benchers that he had, indeed, the proper "proofs of a liberal education." 8 The lawyers who became members of the Law Society of Upper Canada in the nineteenth century were quite homogeneous, mostly drawn from the ranks of the privileged, and closely linked through firm partnerships, intermarriage, and social connections. Family names that lawyers still recognize today stretch back generations, in some cases far back into the nineteenth century:
McCarthy, Osler, Blake, Cartwright, Fasken, Beatty, Smith, Robinette. The very notion of professionalism embodied the image of a tightly knit community, with shared culture, traditions and expectations. Established lawyers hired family and friends, and the dynastic legacies lengthened. By way of comparison to medicine, recent research into the admissions process of the University of Toronto medical school has revealed that the rules were dramatically bent to accommodate the sons of physician parents, at the same time as quotas were installed to reduce the numbers of women and Jewish students at various points during the 1940s, 1950s, and 1960s. 10 It is still only a matter of speculation, but one wonders what similar historical scrutiny of the admissions practices at Canadian law schools and hiring decisions within Canadian law firms would 11 On Bora Laskin's experience as an articling student, see Philip Girard's forthcoming biography of Laskin. On the head-note writing experience, see Irving Abella "The Making of a Chief Justice: Bora Laskin, the Early Years" in Law Society of Upper Canada Gazette 24:3 (1990) 187. Gretta Wong Grant, who would become the first Chinese-Canadian female lawyer when she was called to the Ontario bar in 1946, recalled that antisemitism was rife among the Osgoode Hall student body, and that Jewish students who wished to find articling positions outside of Jewish firms had an almost impossible task. See "Oral History Interview with Gretta Grant" conducted by Constance Backhouse and Anna Feltracco, 11 July 1991 and 17 September 1991 at 16-17; Constance Backhouse "Gretta Wong Grant: Canada's First Chinese-Canadian Female Lawyer" The Windsor Yearbook of Access to Justice 15 (1996) 3 at 33. 12 Although Davis was the first to lay public claim to this achievement, there were others of mixed race who preceded him. Robert Sutherland, who is now acknowledged to be the first Black person called to the bar in Ontario, was called in 1855. His parents were a Scottish father from Jamaica and an African-Jamaican mother. He was identified as "coloured" when he attended Queen's University in Kingston from 1849 to 1852, graduating with honours in classics and mathematics, subjects that would have stood him in good stead on admission criteria. Sutherland set up practice in Walkerton after his call. Whether because he did not seek it or for other reasons, Sutherland does not appear to have received public recognition as the first "coloured" lawyer until very recently. See Ian Malcolm "Robert Sutherland: The First Black Lawyer in Canada?" Law Society of Upper Canada Gazette 26:2 (June 1992) 183-6.
2-6 reveal. That Bora Laskin, who would later become the first Jewish Chief Justice of the Supreme Court of Canada, was forced to take unpaid articling positions, and after graduation from Harvard Law School to write head-notes for a law publisher because he could not secure a permanent paid position with a law firm, is instructive.
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In spite of the homogeneity of the image of the legal profession, there have always been individuals from outside the circle who sought elevation to the rank of lawyer. Delos Rogest Davis claimed publicly in the late 19 th century that he wished to become the first Black lawyer in Canada.
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His reception at the hands of the legal profession was anything but civil. Davis was unable to find a lawyer who would agree to serve as his principal, and so he was not allowed to obtain the instinct, which, no matter how unerring, cannot assist others to arrive at the same conclusion." 16 Some who contemplated women becoming lawyers labelled the mere idea "hilarious," asserting that the prospect of women exercising a profession would "banish all maiden mawkishness," something that was "so novel, so contrary to all notion of feminine sweetness, modesty, and delicacy" that it deserved nothing but mockery. 17 The Canada Law Journal editors had previously counselled that refusing to allow women "to embark upon the rough and troubled sea of actual legal practice" was "being cruel only to be kind." 24 The articling period at this time was three years, and Martin secured a position with the prominent Toronto firm of Mulock, Miller, Crowther, and Montgomery, in part due to her long-standing friendship with Sir William Mulock's daughter. She switched articles part-way through to another well-known Toronto firm, Blake, Lash, Cassels. In an interview with the Buffalo Express, Martin described feeling like "an interloper, if not a 2-9 "Women were not intended for the position of advocate. Nature intended women should occupy a different position to men in the community. If the House were carried away by gush and sentiment, it would be disastrous to the best interests of women." 20 Another legislator, Nicholas Awry, insisted that the very "homes and womanhood of Ontario" were at stake. 21 Catastrophic disruption was predicted: nurseries attached to courtrooms, shrill demands to change laws perceived as discriminatory, abandoned families in unkempt homes as mothers who should have been attending to domestic duties lingered in law offices. 22 The entrenched masculinity of the legal profession was transparently arrayed in the types of arguments put forward. The feminization of law was viewed with consternation and dismay as heralding an end to the very foundation of the profession.
It took Clara Brett Martin two separate statutes of the Ontario Legislature, a series of contentious votes within the Law Society, and six full years to obtain admission as the first female barrister and solicitor in Canada, on 2 February 1897. 23 She sat through taunting, hissing, and vicious classroom harassment during the student lectures put on by the benchers. Her race and class privilege enabled her to secure articles, unlike Delos Rogest Davis, but she found articling to be a miserable experience, for the other articled clerks avoided her and made things "as unpleasant as they possibly could." 24 When she was called to the bar, no one would initially hire her, and she was curiosity" at these firms, and confessed that she found the articling experience an "obstacle" that nearly "doomed [her] to failure." See Backhouse Petticoats and Prejudice at 309-14; Buffalo Express, undated clipping circa 1896, Archives, Women's Law Association of Ontario. 25 Toronto Telegram, 3 February 1897. She eventually secured a position with a two-man law firm operated by John Shilton and William H. Wallbridge, and practised with them until 1906, when she established her own firm. She went to court several times in the early years, but the fuss that always greeted her presence ultimately discouraged her, and she began to retain male barristers to act for her clients when they needed courtroom representation. Her practice centred upon wills, real estate, and family law. See Backhouse Petticoats and Prejudice at 321-3. 26 Buffalo Express, undated clipping circa 1896, Archives, Women's Law Association of Ontario. land claims in British Columbia, but never became a lawyer.
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Indeed, the historical understanding of Aboriginality and professionalism was such that the federal government had enacted a provision, in effect for more than seventy years from 1876 to 1951, that provided that if Aboriginal individuals became a lawyer (or a doctor, minister, or held a 30 The Indian Act, 1876, S.C. 1876, c.18, s.86(1) provided: "Any Indian who may be admitted to the degree of Doctor of Medicine, or to any other degree by any University of Learning, or who may be admitted in any Province of the Dominion to practice law either as an Advocate or as a Barrister or Counsellor or Solicitor or Attorney or to be a Notary Public, or who may enter Holy Orders or who may be licensed by any denomination of Christians as a Minister of the Gospel, shall ipso facto become and be enfranchised under this Act. Section 88 provided that the effect of enfranchisement was that such individuals "shall no longer be deemed Indians within the meaning of the laws relating to Indians, except in so far as their right to participate in the annuities and interest moneys, and rents and councils of the band of Indians to which they belonged...." 31 Lickers was born 10 June 1913. His father, a farmer, was Henry Lickers. His Western degree was an honours BA in political science and economics. His call to the bar took place on 17 November 1938, and his disbarment on 28 September 1950. Although details of the disbarment are not publicly accessible, the press referred to misappropriation or failing to account for a client's funds. Lickers's iron-working career involved work at Hamilton Bridge and Tank, service in the ironworkers' union, and establishing courses to teach Aboriginal youths the trade. In 1951, Lickers acted as a consultant to the federal government on amendments to the Indian Act. 33 Although neither woman was a lawyer, as was the case for many non-legally-trained police magistrates of the time, their experiences in judicial posts set a precedent that is important to examine. Emily Murphy became the first woman police magistrate in the British Empire in 1916, when she was appointed to the Women's Court in Edmonton. She was joined the same year by Alice Jamieson, who was named a police magistrate in Calgary. During her first year on the bench, Magistrate Murphy was advised by one of the male lawyers who appeared before her that she was not "legally a 'person' under the British North America Act and had no right to be holding court." The argument was temporarily resolved until Magistrate Jamieson was similarly challenged in 1917. Defence counsel attempted to quash Jamieson's conviction of Lizzie Cyr for vagrancy because a woman was "incompetent and incapable of holding the position of police magistrate." In Rex v. Cyr (1917), 12 Alta. L.R. 321, Judge David Lynch Scott of the Supreme Court of Alberta concluded: "While I entertain serious doubts whether a woman is qualified to be appointed to that office, I am of opinion that the legality of such appointment cannot be questioned or inquired into on this application." The accused appealed, and the Alberta Court of Appeal declared that "in this province and at this time in our presently existing conditions there is at common law no legal disqualification for holding public office in the government of the country arising from any distinction of sex," and that "Mrs. Jamieson is not disqualified from holding the office of police magistrate." Emily Murphy's discomfort with these attacks led her to launch a campaign, which took more than a decade to complete, to have women judicially declared "persons." The "Person's Case" resolved the matter permanently, when the Privy Council 2-13 societies.
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Differential Treatment Accorded the Path-Breakers It wasn't just admission to law that created consternation. Those who broke down the barriers, and many who came after, could find their careers additionally burdened by gendered, racist, class-biased treatment at the hands of white, male lawyers. The experience of some of the first judges to break the traditional mold is filled with examples. Emily Murphy and Alice Jamieson, the first two women appointed as police magistrates in Canada in the early twentieth century, were both faced with complaints from male counsel who objected that as non-persons, women had no legal entitlement to preside over courtrooms. Supreme Court of Alberta Judge David Lynch Scott, who ultimately upheld women's right to sit, could not resist adding that he personally "entertain [ed] serious doubts" whether a woman was "qualified to be appointed," but the government of the day had apparently thought otherwise, and he could not find any legal impediment in the way. Wilson's biographer's assertion that she had felt excluded at the court. "There was no little clique," he told the Lawyers Weekly, "no little gang. Like-minded people tend to congregate....I guess some of us just figured, 'well, there's no point in going and trying to convince Bertha that it's going to be this, and not that,' because she is not going to change her mind ... and maybe she felt isolated about that, but we never isolated her." Cristin Schmitz "Former chief justice Lamer reflects on his brightest, darkest moments as Canada's top jurist" 29 March 2002, p.1, 7. University of Toronto law professor Jim Phillips, a former clerk for Madam Justice Wilson, wrote back that Mr. Justice Lamer had failed "to take into consideration that, had she been invited to participate in more of the informal discussions among the judges forming majority opinions without the benefit of her input, she might have been able to change their minds. . The Alberta Court of Appeal judgment under appeal had characterized the accused's coercive advances as "clumsy passes" that were more "hormonal" than "criminal." It dismissed the complainant's repeated "no's" as irrelevant, and implied that a woman who had had a child out of wedlock, living common-law with a male partner, was not capable of refusing consent. The decision had also rebuked the complainant for being dressed in shorts, commenting that she "did not present herself to Ewanchuk or enter his trailer in a bonnet and crinolines." The portion of Justice L'Heureux-Dubé's judgment that came under scrutiny, which was concurred in by Justice Charles Doherty Gonthier, read (at 369, 372, 376) as follows: "Complainants should be able to rely on a system free from myths and stereotypes, and on a judiciary whose impartiality is not compromised by these biased assumptions. ... It is part of the role of this Court to denounce this kind of language, unfortunately still used today, which not only perpetuates archaic myths and stereotypes about the nature of sexual assaults but also ignores the law." Chief Justice Beverley MacLachlin issued a shorter concurring opinion. 41 Academic researchers who have examined the substance and tone of appellate decisions have concluded that the type of "censure" contained in Madam Justice L'Heureux-Dubé's decision in Ewanchuk was by no means unique. Barbara Billingsley and Bruce P. Elman characterized the opinion as "an example of the Supreme Court accusing the Court of Appeal of a serious or flagrant misunderstanding of the law" that was "relatively rare but certainly not aberrant." Barbara Billingsley and Bruce P. 
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wrote a shorter more general judgment. 40 The decision was later characterized by academic commentators as strongly worded but by no means aberrant. 41 Yet, in what has been described as an "unprecedented and unparalleled personal attack," Mr. Justice John Wesley McClung, whose decision she overturned, published an open letter in the National Post in which he disparaged
Madam Justice L'Heureux-Dubé for "feminist bias" and a "graceless slide into personal invective."
In a surprising assertion, he also wagered that her "personal convictions...delivered again from her judicial chair" could be responsible for the "disparate (and growing) number of male suicides being During the criminal trial, Bowlby proclaimed that his clients had done "a humane, decent thing in taking her away from that man." He begged the court for a dismissal of all charges, adding "I am sure that there are hundreds of parents throughout the Dominion of Canada who would be eternally 57 For a discussion of the activity of the KKK in Canada, the trial, and the appeal, which resulted in a short jail term for one of the Klansmen, see Backhouse Colour-Coded at chapter 6. 58 Saskatchewan had been one of four Canadian provinces to pass a law limiting the right of AsianCanadian men to hire white women in the early twentieth century. For discussion of the legislation and its enforcement, including the Yee Clun case, see Backhouse Colour-Coded at chapter 5. 
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thankful that such a step had been taken." 57 Regina lawyer Douglas J. Thom K.C. appeared before Regina City Council in 1924, to argue that Chinese-Canadian restaurateur Yee Clun ought not to be granted a licence that would enable him to hire white female employees. In an unabashedly racist argument, Thom asserted that "Chinatowns have an unsavory moral reputation," and that "white girls lose caste when they are employed by Chinese." 58 Nineteenth-and early twentieth-century sexual assault and seduction trials are filled with misogynistic arguments. Generally without any evidentiary basis whatsoever, male lawyers asserted that victims of sexual abuse lied, and were sexually promiscuous, rabble-rousing, foul-tongued, ill-mannered and intemperate in drinking habits. They accused women and children of fabricating sexual complaints out of delusional fantasies, desires for revenge, and conspiracies to blackmail. These character assassinations, pursued in zealous efforts to protect accused men, frequently convinced all-male juries to acquit in trials where the evidence of the crime was strong and convincing.
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The fact that so many lawyers were drawn from the ranks of privileged white males also affected their understandings of the world when they later became judges. Indeed, the feminist what is here allows us to get some sense of the climate that fostered a deep and longstanding intolerance of lawyers and judges who were not male, white, economically privileged Gentiles. The history of the legal profession illustrates that concepts such as professionalism, civility, community, and collegiality have been imbued with discriminatory intent and practice. These are, indeed, ideas that have been pressed into service to allow the most privileged of lawyers and judges to exercise power and promulgate exclusion based on gender, race, class and religion.
What does this mean for the future? Are such concepts so tainted by their historical foundations that they are impossible to rehabilitate? Are efforts to promote an ethic of
GENDER AND RACE IN THE CONSTRUCTION OF "LEGAL PROFESSIONALISM": HISTORICAL PERPECTIVES
2-26 professionalism doomed to failure? Certainly, I would argue that some of these concepts are irretrievably misconceived. "Collegiality" is a word that has long been used within the academy to justify the need to hire and retain faculty members who "fit the mold," who blend well into existing structures and ways of doing things. It almost never represents a desire to extend camaraderie or support to individuals and groups who have long been outside the fold. When previously excluded groups articulate the problems they perceive, they are accused of "lack of collegiality," of "lack of civility," of failing to behave "professionally." The concepts are turned on their heads, and those who have been exercising power for the purpose of exclusion claim that it is they who are aggrieved.
Perhaps we are better to turn away from words that are so laden with historical baggage. I think we might move forward from our history of exclusion more quickly if we were to focus upon different ideals, such as anti-racism, gender equality, respect for Aboriginality, religious tolerance, reduction in wealth disparity, and social justice. The legacy left by our profession's historical practices continues to impact upon the present. Major structural changes are required to set things right. These, far more than "professionalism" and "civility" are the principles that require the utmost of urgent attention if we are to achieve a profession worthy of the name.
